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EatthLinL discussed t ha l  BOC DSL scmices have been c1;lssificd as Title II 
~ ‘ te lecoi i i i i i~ i i i icat io i is  semiccs” iii several FCC decisions and that this continues to be the 
appropriate classification under a NARUC‘I analysis EarthLink agreed that the FCC should seek 
to sti-eamline rcgulalion whcn and i f  thc market for wholesale transmission changes, and noted 
Ihat the FCC may forhcar oi waive its regtilatory approach tindcr Title 11, as appropnate, i n  order 
tu  rely more oil eiiforccineiit rallicr lhaii specific regulatory proscriptions EarthLink also 
explmed that discrimination i n  BOC lransiiiissioii service offerings would negalively impact and 
frustrate iiiformattoii service inveslnicnt and competition EarthLink also discussed and providcd 
a copy of t l ie  attached proposcd [SP access rule of EarthLink, MCI, and AOL Timc Warner (filed 
ti1 thc aho\’e-referenccd dockets on May I ,  2003) EartliLink emphaslLed that BOCs can m a n g e  
p i~va te  conlracts with lSPs today on a number of iionregulated services and use tariffed services 
as inputs, such as the EarthLink-BclISouth M A N  agreemenl Regulations or tariffing do not 
signiticantly slon) or impede such contractual arrangements and, indeed, help to reach an 
agreement tlial is fair 

EarthLitik emphasized that thc use olTitle 1 authority as some BOCs have proposed 
would creak substantial legal and regulatory uncertainty There may be no legitimate ncxus for 
l l ic proposcd cxcrctse of Title I authorily, and such a decision would be al risk ofbeing 
01 crlurncd 

Finally, EarthLink discussed lhe complex issues of cos1 allocation and enforcement that 
wo~ild arise wilh ;I shift ofBOC advanced services from Title TI to Title 1 authority. As the MCI 
J u l y  29, 2003 and the AT&T July 3 I .  2003 lcttcrs have prcviously presentcd in CC Dkt No 02- 
33. cost allocation issties musl be resolved to avoid scrtous cross subsidy of BOC unregulated 
tnlerslale seri iccs by intrastate regulated voice services not subject to substantial competition. 
Fuithcr, i t  i s  untested whether the FCC could provide effective enforcement of potential Title I 
ISP safcguards using its Section 208, which attaches only to Title IT common carriers 

Pursuant LO the Commission’s Rules, s ix  copies of this letterimeniorandum arc being 
probidcd to you for iticlustoti ti1 the public rccord i n  cach of the abovc-captioned proceedings 
Should you have any queslions, please contacl me 

Sincerely, 

Mark {O’Connor 
Counscl Tor EarthLink, Inc 

CC Scot1 Berginan, Esq 
Qualex 
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PROPOSAL TO STREAMLINE TITLE 11 REGULATION 

OF BOC ADVANCED SERVICES 

TO PROMOTE DIVERSE INFORMATION SERVICES 

Proposed Tide II ISP Acce.rs Rule: New Section 64.702(cl 

,$ 64 70?1(/ Euch Bell Operatiiig Company (including any afj~lrute)(herernafter “BOC’Y shall 
~ I Y J I ~ ~  acce.5.s 10 I/.\ high-speed nelwork 10 enhunced and in/urmation service providers 
( “ISPs ‘7 i i i  the ldloiLwg manner 

(1) 

Each BOC shall off&. t ~ i  uII 1SP.s. whether ufiliated or unajjiliated, all of i r s  high-speed 
nei~~ovlc tl’anJmrssion .senwcs and capabiliiles on p s t .  reasonable and 
iioiidi/1((.i.imi)iatoi?i rure,s, w i n s .  and conditions Such ofleerings shall be separare from 
ui~j)  other BOC serwces. iii( luding enhanced or informution .services 

(2) Traiisonrencc 

Acccs~  to Trummission Serviceb und Capahrlrries 

(A) With respect lo rhc’ Y a k s ,  lerms and conditions oj rhe network transmission 
,wivice.v ~ n i d  riipubilitirr used by OY made available lo any ISP, each BOC 
.$hall 

File un inrerstate larflwilh lhe Commrssion describing 
such rum,  termA. and conditions, or 
Post on i t s  publiclj available Inrernel website, in an 
accessible and easv to understand formal, cnrrenl and 
pet@ infiwmution describing such rate,r, terms and 
condition3 

(I) 

(11) 

(B )  I f  u BOC enterb into an individual contract wrth an ISP for high-speed 
nerwolX ri~ansinissioii .serwces and capahhtres. then the BOC shall tarf f  or 
post on it.$ piihlicljJ avtrilable Internet web.site, in an accessible and easy to 
ii,idcrsruiidforiiiul. the following niformation. 

(I) 
( i i )  

(111) 

the /em2 (ii?clirding rcnewul optrun) of the contract. 
a descriprioii ofthe high-speed network transmrssion 
. ~ e r ~ i c e s  and capabilrlies provided under contract, 
minimum volume commirments andprrce for each of the 
high-speed network transmission servrces and capabilities, 
as well as volume discounls, and 
all olhrr classr/ication,s. ternis or practices aflectmng Ihe 
c,onlract rule 

(iv) 

(C) Each BOC ,$hd/provide advance wrrllen notice to all purchasing I sh  
including i ioticr hj.  emuil, of any changes to the rates. terms, and conditions 
of any o f fhe  BOC’,s high-.speed nerwork transmmion services and 
tupubiliiies In the evenr the BOC seeks to diJconlinue any service or 
c.upabi1ir.v iised b?; an ISP, such written nolice shull be not less than I20 days 
pi-ior to tho pvoposed discontinuuiice 



(3) A L C  cs.s IO N C M  Trammission Sewice.! mid Cupabi l iks  

(A)  A n  ISP may rcqiie.cl in ivriting lhal u BOCprovide access to new network 
ti'an.smi.s.sioti .serwces and capabiliries on just. rea.sonable and 
nondi.rct-iiiiiiinlor~ r a ~ e ~ ,  terms. and condilions 

(B) Where rhe ISP makes such a remonable request, the BOC shall ofer such 
ui'cesJ wilhiii 90 days, unless the Commission exrends such rime where the 
BOC, upon petition, dernoii.~li-ates good cause 

(C) The BOC .,hull have 15 days lo respond in w-iling to the requesting ISP, and 
such recpome .shall dLwrihe either 

(I) 

(11) 

how the BOC wi l l  offer the requested access wirhin 90 
ikiy~ of rhe requesr. or 
the .,pecific basis jOr rhe BOC'k posirion that the requesled 
access is no1 ~echnically,feasible or economically 
rea,sonuble 

(4) 

tran.smissioii or telei omniunicarums componeiifA or lines, J witching and routing 
L oniponeiil~,  ordering and operulions A upport systmis ("OSS 'y, signaling, a d  other 
iielwoi-k fiiiiclions or fiurures 

Khp.5 i n  al len.\t one direction 

deli nil ion^ Forpurpo.ws oflhib subsection (e) 
"Ti-arismissiun S Y O ~ \ J I C E S  aiid capabilities'~ .shall include, wirhoul hmitalion. the BOC'S 

"High-.vpced nelwirk " mean> u nework olJcring 1ransmi.uion rate.y of more lhan 200 

Prormred New Rule For Enforcement of /SP Acces,s 61 737 

$ 1  737 ISI' Complainw Regarding Ride Seerion 64 702(c) 

(a) Where ( I  coniplainr alleges a violation ofFCC Rule Section 64 702(c), the following 
a(idiliona1 procedures shall also applv 

( I )  I n  11.5 AnA WLT, rhe Defendant .\hall stare clearly and precisely all information 
i n  its potse.wioii, including dala compilutrons (=, records oj'OSS configurations, 
ordering processe~, dula on specific orders or mainlenance records, etc),  and produce 
aiid .serve on Complainanl and Ihe FCC all such informalion, including copies of all 
coiitrac~.Y or arrangemenf.rfiJi- high-speed network transmission sewices and capabilities, 
lhur may he relevanr I O  the alleged violation of FCC Rule $ 6 4  702(c) 

(2) If [he BOC hu.5 no1 mainrained records or other dala fo r  the Bureau to 
i - edve  fu lh  [he alleged violarum of FCC Rule .$ 64 702(c) or f i l  otherwise fail3 to 
produce such data i n  11s An.,u,er. (hen (here shall he a rehu~tablepreso,?zplion in Ihe case 
lhar the Complarnunr hu,s established the alleged violation of FCC Rule .S: 64 702(c) 
Complainant may rcyiicst by niolion filed within IO days qter [he BOC s Answer an 
ortler lhat such a rebiirrablepresiit,iplion exists in the case, the Bureau shall issue an 
order grunling or &ti-ving siich motion w'ithin IO day,\ ~ f i e r  the time forfiling oj Ihe 
BOCv oppo.ritian (o the complainant 's morion 



(hi A.fiev the 15-d~) .  re5ponse p e ~ ~ d  ha& elapsed under FCC Rule ,$64 702(c)(3), Ihe ISP 
muy /;le a coill,lJ~uin~ w t h  /he FCC concevniiig the BOC’s compliance wi/h 11s “new service’’ 

((1, Ercep  i/ ci compluiiir alleging LI violation ojFCC Rule ,4 64 702(c) is accepledfor 
h i d i n g  on the Aceeleraled Dockel, lhe Commission shall issue a written order resolving 
any complain1 ullegiiig ( 1  violalion ( I /  FCC Rule ,f 64 702(c) within 180 calendar days j iwm 
~ t l i e n  ~ u c h  coinpluiiit 1.7 accepedJiw/iling 

ohllga/l”il,’ 

EXPLANATION 

This nilc 15 proposcd to strcamlinc regulation o f  thc former Bell Operating Companies’ 

(“BOCs”’) wircIinc broadband scrviccs tinder Title 11 of the Communications Act consistent 

with l l ic public intcrcst The proposcd rule presents a significant streamlining of the various and 

sometime\ overlapping Title I I  Computer Iiiquiry obligations for broadband (advanced and/or 

high-speed) scrviccs (hat currently apply lo thc BOCs, including all affiliatcd BOC providers of 

lclccomiiiunication5 The proposal supplants thc current Compuler Inquiry obligations for BOC 

wirelinc broadband scrviccs, set forth in myriad FCC orders and precedent, with a set of Title I1 

rule5 thal arc dcregulatory, simplc, llcxiblc and cnforceablc and that cstablish clear access for 

iiirormation scrvicc providers (“ISPs”) to BOC advanccd serviccs and nctworks to enable ISPs to 

providc a diversity of competitive information services to the public. Further, to assure 

cnforccmcnt of tliesc streamlined acccss obligations, thc proposal includes new proccdures, in a 

ncw FCC Rule Section I 737, described below, for handling ISP formal complaints against 

BOCs Undcr the proposcd streamlined Title 11 rulcs, ISP access to the wirellnc broadband 

tl-ansinission components of thc BOC nctworks would providc the essential framework for a 

vibrant information scrvices inarkct that will, in tu rn ,  lead to a number of proven consumer 

bcncfils, including robub! pricc and scrvice coinpetition among BOC-affiliated and unaffiliated 

ISPs, creating innovation, diversity and demand for broadband services 

EX PliC I E PKLSEN LA I ION Ot EAR1 HLINK. MCI AND AOL TIME WARNCR lNC 

APRIL 30,2001 
C C D U C K L T N O ~  02-33,95-20,98-10 
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Undcr this approach, thc Coniinission could cliininate for wirelinc broadband services 

currciit FCC: rulc scctions 64 702(c) and (d) and the particular requirements set forth in the 

C‘i)inpuler Inquiry prcccdciit, and adopt instead a simplified FCC rulc scction 64 702 (c)(1)-(4), 

sctting forth BOC Titlc I1 obligations in a simplc, comprehensiblc and streamlined manner 

hlorc specifically, the propo\cd rules would climinate for wircline broadband scrvices a varicty 

ofspccific Coinpurer / I f  and Conzpiirer I /  obligations, stated in various FCC orders, ~ncluding 

certain Comparably Efficient Intcrcoiinection (“CEI”) obligations, such as the nine CEI 

parainctcrs, Open Nctwork Architecture (“ONA”) unbundling obligations, CEI procedural 

obligatioiis, such as CEI plan inainlcnancc, reporting, and web-posting; ONA plan maintenance 

and prior FCC approval for ONA plan changcs; reporting/filmg obligations such as the Annual 

ONA Report, Scmi-Annual ONA Report, Quarterly Nondiscrimination Report, and Annual 

Officcr Affidavit, obliga(~ons to tariff thc Compufer. I f1  basic service elemcnts (“BSEs”) and 

basic hervicc access arrangeincnts (“BSAs”). and the current rule scction 64.702(c) regarding a 

G~niputer  If separatc subsidiary 

1. N E W  SEC-rlON 64.702 (C) 

Proposed Title II ISP Access Rule: New Section 64.7OUc) (1)  

,$ 64 702jc) 
priwidc a1.czc.r /o US high-speed neraork lo enhanced und 1nformalron sewlce providers 
(“ISPs ‘7 in the/o//owriig tntri?ner 

ISPA, wherher uJ;liured or unaffiliated, all of its high-speed network transmrssion services and 
cnpahili/ie& onjusr ,  remonahlc nnd nondiscriminatogl raley, terms. and condrlzons Such 
o//erinp shall he J tya ru re j k im  unj’ orher BOC servrces, rnclirdmg enhanced or informalion 

Each Bell Operaling Coinpuny (includrng any afiliate)(herelnaJIer “BOC’Y shall 

( I )  Acce.,.c lo Transmission S e w r e s  and CaDahrlrries Each BOC shall offer lo al l  

.YerVIceS. 

Explanation of 6 64.702(~)(1): 

Thc proposcd T ~ t l c  11 rulc is inlendcd to takc a broad and “bright-line” approach for all 

ISPs to havc acccss to thc sanic fuiictioiialitics of the BOC wireline broadband nctworks, 

EX P!\llTl PRI SI NTATION Clr EARTHLlhK. ~ M C I A N D A O L T I M E  W A R N E R  INC 
CC DOCKrT NOS 02-33.95-20,98- I O  
AI’KIL 30, 2003 
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iiicluding installation and maintenance of such runctionality, whcthcr used by  unaffiliatcd or 

affiliated lSPs The relevant definitions in new $ 64 702(c)(4) makc clear that associated 

functions for ordering, repairing and/or signaling continue to be a kcy component for 

conipctitioii among TSPs and for rapid deployment to the public, and thus the proposed rule 

cnsurcs opcnncss of the BOC network, as wcll as associated functions, systems and databases 

Building on the corc Tit le 11 obligations o f  Sections 201(b) and 202(a) of the 

Coinmimicalions Act barring discriminatory and unreasonablc practices, this rule would cnsure 

h a t  thc BOCs provide ISPs with acccss that IS not only reasonable, but that i s  also equal and 

nondiscriminatory with thc trcatnient and access the B O C  provides to i ts  own ISP operations and 

to other ISPs Tor broadband scrvices Thus, for cxaniple, if a BOC-affi l iated or preferrcd ISP has 

access to clcctronic OSS, databascs, or olhcr systems, then the BOC must ensure that competing 

lSPs havc substantially equivalent acccss Further, consistent with nondiscrimumtion, if BOCs 

collocate information service cquipnient of affiliatcd or prcferred ISPs, the BOCs would impute 

rcasonablc transport costs in a manner similar to minimization of transport precedcnt In 

general, the FCC’s Tit le 11 prcccdcnt, including information services prccedent, would inform 

thc Commission’s intcrpretation and cnforcemcnt of the new rulc. I n  this way, al l  ISPs w i l l  have 

rnaxiinum opportunity to conipcte and maximum incentive to create high quality, l ow  price and 

valuable services for consumcrs 

As the BOCs introduce ncw broadband services, they must also reasonably offer access 

to competing TSPs and continue lo offcr services relied upon by ISPs and their customers. ISPs, 

hi c.tainplc, lidvc deployed substantial high-speed information services to the public relying 

upon a dcdicatcd and rcliablc coiincction for the custoincr, and i t  would be unreasonablc, and a 

tulc violation, for thc BOC to discontinue or degrade such scrviccs 

kY PARTI. PRI  5I.NTATION 01 t-;ARTliLlYK, MCI AND ~ ~ ~ T I M I . W A R N F R  IN( 

Al’ i<il 30,2003 
cc D o m r T  NOS 02-33, 95-20, 98-10 
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Proposed Transparency Requirement: New Section 64.702 (c) (2) 

(2, Trnnsparencv 
(A)  Wilh respect lo [he rules, terms and condiiions 01 the network transmission 

.)ervices arid tupahiliiies iised by or mnde available to any ISP, each BOC 

.shrill 
File an inlerslate tarifwith die Commission describing 
.)uch rule.v, lerms. and conditions, or 
Posl on its publicly available Internel website. in an 
uccesvaihlr and eusy to undersland format, current and 
specj ic infirmation describing such rates, lerms and 
condl 1ion.c 

(I) 

( i i )  

(B) I f  n BOC c’iilei~ into nn individual contract with an ISP for  high-speed 
iretwurk Irunsniission .cervices and capabilities. [hen the BOC shall IarrJJor 
post on 11,) piih1ic.I.L. nvtiiluble Inlernel website, in an accessible andeasy to 
unde,:starid format, the following informalion. 

(I) 
(11) 

(111) 

lhe lerm (including renewal option) of {he contract, 
a dcwription oj the high-speed network lransmission 
service.s and capabilities provided under contrac1, 
ininimum volume comniilments andprice fo r  each of the 
high-.speed nelwork tran.ymission services and capabilities, 
as well as volume discounts, and 
nll ulher cla.vsi/ications, lerm~$ or practices aflicling the 
conlrutt rate 

(iv) 

(C) Eoch BOC shrill provide advance wrilten nolice to all purchasing ISPs. 
including notice by emuil. of any changes io [he rates. lerms, and conditions 
of any Ofthe BOC ’s high-speed nelwork lransmission services and 
cupnbiliiies 111 ihe event rhe BOC seeks io discontinue any service or 
tapabiliy used by un ISP, such written nolice shall be not less than I20 days 
j w i w  lo rhe proposed di.rcontiniiance 

Explanation of 6 64.702(~)(2): 

This subsection of the proposcd rule would strcamlinc for wircline broadband servlces thc 

Compurer l I  and Conipuler I I I  requirements that BOCs tariff (with the Commission and/or state 

rcgulatory agcncies) the elcments o f  the broadband services and instcad proposes an alternative 

approach to transparcncy A t  the same timc, BOCs would still be required to provide scrvicc to 

ISPs, ~ndud i i ig  afliliated ISPs, on ratcs, tcms and conditions that arc transparent and publicly 

ava~lablc  for all ISP customers and competitors This rule does not restrict the BOC’s ability to 
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cstablish broadband ratcs or tcrrns tliai are novel or tailorcd to the needs of specific classes of ISP 

custoincrs, such as low-volume or high-volume arrangcmcnts 

Undcr thc proposal, ihe BOC may choose whether lo use existing FCC tariffing processes 

for ROC wircllnc broadband serviccs or to wcb post rates, terms, and conditions, similar to the 

way ( h a t  FCC mlcs rcquirc nondominant intcrcxchange carricrs to wcbpost their ratcs, terms and 

conditioiis See 47 C F R 5 42 I O  Thc mlc alho makes clcar in subsection 64.702(~)(2)(8) that 

in thc cvcnt thc BOC cntcrs into an individual case basis contract with any ISP for high-speed 

nclwork transmiwon serviccs and capabilitics, it must continue to makc public thc basic 

paranietcrs of such contract, consistent with requircmcnts governing contract tariffs today. See 

47 C F R S: 61 5 5 ( c )  The rcquircmcnt of prior notice in subsection 64.702(~)(2) to existing ISP 

customers will cnsure [hat lSPs are providcd advancc information should the BOC intend to 

make changcs to the servicch upon which the lSPs and thcir customers rely In addition, given 

that lSPs h a w  deployed significant high-speed information services to the public relying upon 

BOC serviccs and capabilities, this rule would requirc 120 days notice for discontinuancc, to 

allow the ISP to transition reasonably lo a ncw servicc or to rcquest continuation of the service 

purstiant to subsection 64 702(c)(3). 

By its operation, thc rulc would rcqulrc the BOC to mect all of its safeguard obligations; 

iii the case o f a  rule violation, thc Commission would havc authority to order any equitable or 

compensatory relicf, as i t  dccms apprvpr~atc to remcdy the matter. 

Proposed New Capabilities Requirement: New Section 64.702(c) (3) 

(3) Acciw lo New Transmission Services and Cauabiliiies 

(A)  A n  ISP muy wqiie,\l in wiling ihal a BOCprovide access 10 new network 
ti-ansmission services and capabilities on jusl. reasonable and 
nondiscrimina~or?, rates. terms, and condirions 

EX P A K i L  P K L . \ L N ~ ~ ~ x ) N O ~  E A ~ < ~ H L I N K ,  MCIANI, AOLTlMt W A R N ~ R  TNC 

CC DOCKrTNnS 0?-33,95-20,YX-l0 
Ai’iui. 30,2003 
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(B) Where /he ISP inakcs .>uch ( I  reawiiuhle request, lhe BOC shall .JJer such 
acces.s within 90 duys. unless the Commission extend,s such time where the 
BOC, upon petition. dcmon.vtrule., good cuuse 

(C) The BOC .shall have I5  day^ IO respond rn writriig to the requestrng JSP, and 
. ~ u c h  response shall describe either 

hox  the BOC will o f j r  rhe requested access within 90 days of the 
request. or 
thc Apcoific habu fijr the BOC'spositron that the repesled acce.,., 
is no1 lechnicul1,v feasrble or economically reasonable 

io 

(11) 

Explanation o f  6 64.702(~)(3): 

To protnotc full and robust wireline broadband information services compctition, with its 

provci i  and clear consumer wclt'are bcncfits, the proposed ru le  ensurcs that as new services, 

capabilities and functionalitics emerge, consistent with the evolution of technology and network 

design, ISPh havc continuin? acccss so t h a t  they can provide innovative broadband information 

wviccs  to their customers The rule would also enable lSPs to continue using serviccs that thc 

BOCh may seck to discontinuc for hc i r  own [SPs by requesting such access as a "new" service 

Oncc the BOC provides a servicc pursuant to this subscction, that servicc would bc offered 

pursuant to the terms of subsections 64 702(c)(l) and (2), requiring just, reasonable and 

~iondiscrimiiiatory rates, terms and conditions and transparency, to allow all ISPs to avail 

thcnisclves of the offcring 

Thc proposed ru le  would cliininatc for wircline broadband scrvices the somctimes 

coinplcx and cunibcrsotnc O N A  process, which includes ONA plans, ONA plan amcndments, 

thc Annual and Semi-Annual ONA Report, and similar specific requirements that are related to 

tlicsc obligations The proposed rule would also climinatc for wireline broadband services ONA 

reporting and other ONA sarcguards and, instead, require a simple process for S C I V C C  rCqUCSh, 

%ith marketplace ncgotiations and enforceable ISP rights of acccss 
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Tlic ability of unaffiliated lSPs to introducc new information services depends on then 

ability to obtain acccss arrangeincntb that arc othcrwisc not in use specifically by the BOC ISP 

Whilc this was a ccntral tcnct of the ONA process, the proposed mlc greatly simplifies for 

wireline broadband scrviccs thc former process and regulatory framework. Third Cornpuler 

Inquiry, Renort and Order, I04 F C C 2d 958, 1064-66 (1986) Thus, ONA plans, amendments, 

rcportiiig and record keeping are not the focus of the new approach If an ISP makcs a lcgitirnatc 

rcqucst for a incw wirclinc broadband service or capability, howcver, thcn i t  is vitally important 

for thc BOC‘ 10 olkr  such acccss iii an cxpcditious manner, since otherwise ncw broadband 

information Services will not reach thc markct and, equally important, thc BOC ISP could 

slrategically limit or dclay its use of services or capabilities to prevent competitive new 

broadband scr\jiccs liom reaching consurncrs. Under thls rulc, thc BOC would bc rcquired to 

rcspond to ISP rcqucsts for new wirclinc broadband scrvicc transmiss~on scrvices and 

capabilities with reasonablc ratcs and tcrins olservicc The right to requcst and, if necessary, 

follow up with an cnrorcement action would establish a minimum of regulation and an 

ciiforccablc right for the introduction of creative new information serviccs to the American 

public 

Proposed Definitions: New Section 64.7OVc) (4) 

(4) Defin1tion.y For p u ~ p o s e ~  of lhis subsecrion (c) 
“Transmabion yervice.s and cupabilities ” shall include, wllhoul Izmltalron, lhe BOC k 

iranAniiy,rion OY ielecommunications components or lines, swilching and rouling componen1.s. 
ordetmg und operalions supporl syrtemb (“OSS’?. signaling, and other nemork functions or 
feature,\ 

“High-.\peed network ” metrt7s a nelrvork oljring transmissLon rales of more than 200 
K h p  in nt Imnt OIW direclion 

Explanation o f6  64.702(~)(4): 

Thc dcfinitions of thc proposed rule are dcsigncd to encompass for wireline broadband 

offcrings Ihc typc ot‘funclionalitics, scrviccs and capabilitics rcfcrenced throughout thc 
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C~i~tnpiilei- Inquiry procccdings, including functionality necessary for ISPs to providc hroadhand- 

based scrvices to consumers such as OSS and similar capabilities. Thc dcfinitions are premised 

on thc principlc that access is only viable i f  i t  can be used cfticicntly. The definition of "high- 

spccd nctwork" tracks the dctinilion previously adoptcd by the FCC See Inquity Concerning 

lhe rkpIovi?7ent <I/ Advani.ed Telecoii7inui7ication~ Capahilirie.s, Third Report, 1 I FCC Rcd 

2844,17 (2002) ( A s  i t  has done i n  prior rcports on advanced scrvices, FCC adopts "the term 

'liigh-5peed' lo describc scrvices with ovcr 200 kpbs capability in at least onc direction") 

11. NEW SEC-IION ~ . ~ ~ ~ - E N F O H C E M E N T  

Proposed New Rule For Enforcement of ISP Access Rule - 6 1.737 

,+I  737 ISP Compluints Regurdiiig Rule Section 64 702(c) 

arldi/ional proceduim .shall also apply 
(a) Where o complainl nl~eges a violation of FCCRule Section 64 7O2(c), the/i,llowing 

( I )  In 115 Answer. the Dejendanr shall state clearly andprecisely ull 
information in its po.s.wssion. including data compilations (including records of OSS 
config~ii-ations. order processes, data on specqic orders or maintenance record.s, high- 
speed net work tran.,mission . s e i ~ i w s  and capabi1itie.s deployment, etc ), and produce and 
(erve on Complainant and the FCC all such information. including copies ofall  
contrac~s or arrangements j o r  high-speed nerwork transmission ,services and capabilities, 
rhar may he relevant to [he alleged violation ofFCC Rule $64.702(c) 

resolve ful!. rhe allegcd ~.iolat ion ofFCC Rule ,$ 64 7O2(c) or f i t  olherwise fails to 
produce such data in 11,s Answer, [hen there .shall be a reburrable presumption in the case 
that the Complainanr has established rhe alleged violation ofFCC Rule $64.702(c). 
Complainant may reyiiest b.v motionJilcd withm I O  days aJler the BOC's Answer an 
order rhat Juth a rcbiittahlep,-e~iiniption e.xi.s/.s in the case, the Bureau .shall issue an 
order gi.aniing or denying such motion within IO days afler the time for filing of fhe 
BOC'k oppohition to (he c.omplainun~'s motion 

(h) After the I5-duy i-esponw period has elapsed under FCC Rule $64 702(c)(3). the ISP 

(2) the BOC h u  nor mainlained record,s or other data for fhe Bureau to 

may /;le a complaint wilh the FCC concerning the BOC's compliance with ils "new service" 
ohliptiom 

a eoinpluinr alleging u violarion of FCC Rule ,f 64.702(c) IS acceptedlor 
hirndltng on /he Acceleraled Docket. ihe Commission shall issue a written order resolving any 
eoi?iplainl alleging a violarion ofFCC Rule ,$64 702(c) within 180 calendar days from when 
5iii.h t.ompluinr IJ act,epfedfiirfilinLg 

(r) &.xcepr 

[X PAl tT i  PRI SI NTATION 01. EAR1 H L I N K ,  MCI ANU AOL TIMI W A R N t R  INC 
CC DOCKtTNOS 02-33,Y5-20,YX-10 
APRIL 30, 2003 
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Exalanation of 6 1.737: 

Thc proposcd rulc would facilitatc significant strcainlining of the various Title I1 

C ' o m p ~ i ~ w  I /  and Con7puter. I I I  obligations, as explained above, by providing ISPs with effectlve 

cnhrccnicnt in complaint actions whcn significant BOC misconduct has occurrcd. As a Title II- 

bascd rule, Section 208 and cxisting FCC and judicial prcccdcnt would remain relevant to 

dctcrminc what is just, rcasonable and/or nondiscriminatory under the Communications Act 

The proposed mlc rcflccts thc fact that due to ISP rcliancc upon the BOCs, the BOC 

coiilrolb much of the infomiation rclevant to a fair and accurate determination of whether a rule 

violalion has occurrcd I t  is (he BOC that  controls thc OSS systems, maintcnance records, 

configuration5 of systems, and access to Ihc transmission components and capabilities, as well as 

tlic ability 10 modify thosc things for its bciicfit Typically, the 1SP docs not have access lo this 

information, especially in cases whcrc discriminatory practices are alleged To address this 

disparity, various Cotpurer Inqz iq  obligations irnposcd several rcporting and ccrtification 

obligations to ensure nondiscrimination and lransparcncy by thc BOC. The proposed 

dcregulatory approach, howcvcr, climinatcs for wireline broadband services BOC reporting and 

similar obligations Instead, to cnsure thc cffcctive administration of justice, the protcction of the 

public intcrcst, and 10 avoid the potential for pre-litigation cvidcnce destruction, the BOC is held 

rcsponsiblc for producing all neccssary information to rcsolve any complaints that may arise If 

thc BOC cannot do so or has chosen rccord maintcnance or retention systems that arc inadequate 

for thc Commission to resolvc thc disputc, then thc burden is placed properly on the BOC to 

demonstrate that no rule violation has occurrcd This limited shift of burden IS consistent with 

FCC and judicial prcccdent i n  cases where the defendant has failed to produce evidence within 

Its cxclusive acccss or control that is nccessary for adjudication of the dispute. FCC mles and 

EX PAR rl. PKL5tNTATION O r  EAKTHLI~K,  MCI AND AO12'rIMt WARNER INC 
( 'CDUCKCTNOS 02-33,95-20,98-10 
AIWL 30,2003 
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pIcccdciit arc wholly consistent with this approach Cf 47 C.F.R 9 64 1150(d) See also. In L e  

)Mutter of WurldCom, Inc , Order, DA 02-2569 (rcl Oct 8, 2002); fn the Marter of 

Implemenmlion of {he Telecomi~iu17ications Act of1996, Amendment of Rules Governing 

P/ ocedures 10 R r  Followed When Porinal coin plaint^ Are Filed Agoinsr Common Carners, 

Rcport and Order, I2 FCC Rcd 22497,T 27X ( I  997) in re Complarnl o f L  Douglas Wzlder and 

Murdidl C‘~~leitim7 Agu~mt  Sto l i~m N’RIC- Tc’ Pererhrg, Virginia, Furthcr Discovery Ordcr, 12 

FCC Kcd 4 I I I ,  c27 ( I  997). Indeed, Part 42 of the Commiss~on’s rules requiring carriers to 

rctain ccrtain records, 47 C.F R 9 42 I er seq , “was establishcd to ensure the avallabillty of 

carrier records nccded by this Commission to meet its regulatory obligations ” 117 /he Motler of 

Rwi\ron o/ Part 4 2 ,  Rcoort and Order, 60 R R 2d (PBIF) 1529, l  2 ( I  986) 

In  addition, because experience has shown that enforccment delay can effectively bccorne 

a denial of acccss i n  [he rapidly moving broadband Information servlccs arena, the rule would 

requirc rcsolution ofcomplaints wlthin 180 days For the same reasons, It is assumed that the 

Enforcement Bureau would inakc more frequent use of the accelerated docket process to rcsolve 

cascs of enforccincnt orthc ISP acccss rule 
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RECENT A WARDS 

A r i p s t  2002 

I ApriI ZOO2 

I 

March 2002 I 

October 2001 
& 

February 2000 

I 

Mxrch 2001 I 

E art h Li  n k” 
2002 Highest m Customrr Satishcrion Among High-speed Intemer Semke Providers in 
a Tie and Highesr in Customer Saashrrion Among Did-Up fnremer Senire Providers - 
1.D. Poww and Assonares - EarthLink has rrceived the N g h e s t  Ranlung m Custome, 
Saushcrion .\mung Dial-up lSPs and bed m [he r a n h g  for h g h e s t  Customer Saosfacuor 
  among High-Spccd ISPs, accordmg IO J D Power and .issociates 2002 Syndtcaled Interne 
Senice Prowder Kesidenoal Customer Saoafacoon Srudy“1 

‘‘\Ye d r e  proud to have garnered these rankmgs m such a presbgous and customer-focusec 
rrudy.” said Karen Gough, EardLmk’s execuuve VICP president of markeong “J D Power anr 
.Associates has always defined the standard for excellence, and these ranlungs once a p  
dcmonsrraie our  commitment lo prondmg the v e n  hesr Internet erpenence to our suhscnhers I’ 

111 I ’ o u ~ r  and \\\ooarcr 31(P hydicnred lniurnci Scnicc I’roildcr Rcridmual Curromer S x d a c u o n  S r ~ d ! ~ ~ ’  Srud) 
c i i r i d u c ~ ~ d  amuni :  ~iilii,in?l ~ n d  r c w m a l  I S V q  2nd baxd on 4,6,2g r ~ ~ p , m r c <  

2002 CNETEdnors’ Choice Au,ard- C i ~ g  EarthLmk’s (Nasdaq. ELNK)   COO^ fools anc 
rehabh?,” C N E T  for the tlurd consecuove year has awarded top honors to EarthI.uk m 11: 
annual revm,, of lnicmet senrlce promders (ISP) 

~ I L U  idr imrrcoin 

In a n  a r t ~ l c  otled D d n g  .fir dollam we cornpore j w  mqor do/-up I P S ,  CNET wntes. 
” E a r r h l m k  gels our nod a s  the hest among the malor d d u p  ISPs \Vhy> The senice helps 
IOU get started, rhcn cieps iumbly out  of the way 11 offers easy-to-use fools and  doesn’t pester 
sou nidi ads or spam .ind, to iop it off ,  EarrhLmk prowdes lughly rebable s e m c e  and 
~urpns~ngl\ good support for a reasonable $22 a month 

2002 ZifTDaVjs Smarr Businrss “F,ve-SrarAward”- Ea- has received the only five- 
irar r a ~ g  among Inicrner senice prowders (ISP) from rhe edrors  of Ztff DOWS Smorz Bwmcrr. 
The r n a g ~ ~ m e  rrlrcted the .4rlanta-hased ISP a s  i t s  “top pick,” clung Eardhnk’s easy 
msrallarion, abundance of local-access d d u p  numbers and array of broadband choices, 
mcludmg cable, DS1. and sarelbte hgh-speed access In a remew uded Drorbmorh Interne1 Srmrr 
Prurniierr, Gordon D s s ~  wntcs, “The Net,  the w a y  you want i f  Remarkably simple to mstall,” 
and “Fsrre5t nme for a l h l R  download ulth a 56Kbps connecoon” 

.4uard  goes TO FarthLmk, hut nor just for pmvtdmg a fast and rebable connecoon to the 
Internel n ~ d ~ o u t  pop-up ads T h ~ r  mternauonal 1SP has rounded out 11s offenngs by addmg TWO 

pncmg plans 

2000 Mobile Compuring’s Best ISPAward- Both E a r r h h k  and A h d S p n n g  were named 
best lniernct senice promder m hlobde Compuong’s edronal  rewew ‘%Based on these factors 
[abhn. to connect io rhr lnierner m a \-aner). of ways and the m e  i t  took to connecr]. TWO 

:omparues n-hicli are soon to he one, came ou t  on rop ” 
2001 Inrer@cu’ve Week’s “Top Inrerner Semce Pro,ider”Award - For h e  second year m 

n ~ n a g r r r  rated EartlLuik ihe “1 o p  lnrcmet Senice Prouder” IC a sun,ey “No Inremet s e n ~ c e  
m x l d e r  1s more descning of a top spot ~n the ISP careeov than Ea&k Kwnher  one  

and mure unportant, by suppomng a w d e  vanety o f  unreless-access dences  ’’ 

3 row, kardd~nb u a s  honored uirh aiiodier award from Inrer@cbve Week. T ~ I S  Tear, IT 

~ . .  - .  
ighrs hard io hecome a real altemao!-e to .4menca OnLne ” 
?OOf ZifTDaii.5 Smarr Busmess’ “Besr ofrhe Best” Award ~ Formerh PC combmnu. Z)tl 

http://EarthI.uk
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Eal-thLink to Offer Anti-Spam E-Mail System 
'Challenge-Response' Technology Rejects Messages Unless Senders Are Cleared by Recipients 

By Jonathan Knm 
W x h u i p t o n  Post Staff Writer 
Wedncyday, blay  7,2003, Page E01 

A s w e m  that backers claim will eliminate e-mail spam IS about to be deployed by a major Internet 
scn'ice piovider, g i~ i i ig  a boost to an emerging iechnology that ifwidely adopted would change how 
people c o m u n i c a t e  online. 

Allanla-based EarthLink Inc.. [he country's third-largesl provider of for-pay e-mail accounts, will roll 
out lest versions of ihe  system for i t s  5 million subscribers this month. 

Known as "challenge-response" lechnology, the system thwarts the ability of spammers to reach their 
intended audience with millions of automatically generated e-mails. When someone sends an e-mail to a 
challciige-response user, he or she gets a n  e-mail back asking to verify that the sender is a live person. 

Once the sender does that by replicaling a word or picture displayed on the screen, the original e-mail is 
allowed through. The syslem automatically recognizes future e-mails &om the same sender, so the 
~enficat ion needs only to be performed once. Without the verification, the e-mail is not delivered. 

Some experts see problems with the technology and doubt that consumers will warm to aprocess that 
adds another step i o  e-mail delibery. The technology is available ftom a handful of small vendors for a 
fee. but ihe cuslomer base is small. 

EarthLink is betting that customers will put up with a linle extra effori in order to stem the tide of 
un~oliciled messages pushing diet fads. get-rich schemes and pornography. 

Llke arch rivals America Online lnc.: Microsoft C o p  and Yahoo lnc., EarthLink has spent millions of 
dollars developing software to block s p a n .  But sparmners have found ways to defeat them and spam 
accounts for 40 percent of all e-mail 

" m e  limjtatjons on filters are truly very daunting," said James Anderson, EarthLink's vice president of 
product  development. Even as fillers improve, users must constantly adjust them so that they don't block 
mcssases they want to receive, he said. 

The challen_ee-response system wi l l  be optional and ffee for EmhLink subscribers, Anderson said. I1 
\ ~ , 1 1 1  allow users io autoinatically clear the e-mail addresses of h e n d s ,  family members and other 
associates in their electronic address books, so those people would not receive the challenge e-mail. 

Execuii\'es at  EarthLink's three lop competi~ors, who recently formed a coalition to combat spam, said 
Ilie? are e\,aluating challenge-response iechnology Yahoo and Microsoft's MSN and Hoimail networks 
aircad! employ challenge-response when someone seeks to open an e-mail account. 

~ ~ ~ h o o  also l~ecently slaned using a \'anation o f t h e  system when an account holder is sending high 
\olunies ofmai l .  io crack down on spammers using Yahoo accounts. 

. . - . . . 
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America Online spokesman Nicholas 3 Graham said that for now, AOL is concerned about putting too 
many burdens on users and that the technology is "not a one-size-fits-all panacea." 

In addition to rcquiring senders to verify themselves, users would have to use special e-mail addresses 
when registering to purchase goods online, because vendors often send sales c o n f m a t i o n  notices by 
computer. The special addresses are d e s i p e d  to route such messages to a user's regular in-box. 

The iicw system could slow delivery of some e-mail. For instance, a sender might walk away from his or 
her cornpuler afier sending an initial mezsage, not noticing until hours later that a challenge had come 
back. 

Phil Goldman, c h e f  executive of Mailblocks Inc , a Silicon Valley start-up that provides a challenge- 
response service, said people will quickly get over those hurdles. 

"It's about social habits," said Goldman, a former Microsoft executive whose service launched a month 
ago. "When the rotary telephone first came oul, people said, 'You mean I have to dial seven numbers?' " 

Goldman said developers of the Mailblocks syslem own patents on the challenge-response technology. 
His company already is seeking 10 enforce its nvo patenls against another small provider of the 
technology, Spam Arrest LLC of Seattle. 

Brian Cartmell, manager at Spam Arrest, said hls company is vigorously contesting the Mailblocks 
claim. He said Spam Arrest, which has been operating since Apnl2002, has "many thousands" of 
customers but he declined to be more specific. 

Anderson said Goldman's patent claims are "not relevant" to the product EarthLjnk developed inside the 
company 

Goldman acknowledged that the system I S  in its infancy and needs ongoing refinement. It is probably 
not best suited for businesses that sell directly to customers, he said, because consumers might resent 
having 10 send verification when they want lo make a purchase. 

Others see deeper problems. 

"Challenge-response will indeed block the \as1 majority of spam," said John R. Levine, a computer 
c o n s u l ~ a ~ t  and co-author of "The Internet for Dummies." But he said a lot of people will never respond 
to a challenge, or will think the challenge e-mail itself is spam. 

Levine said that already, spammers are disguising e-mails as challenges to get people to open the 
messages And he womes  that if large numbers of people begin to use the system, user address books 
will be a target of hackers seeking to obtain lists of approved addresses. 

Some \ r u s e s  launch attacks using computer address books, and ifthai happened, confidence in the 
challenge-response system would erode, Levine said. 

"The consequences of spammers' response to challenge-response will be really ugly," Levine sald 

Booslers of the syslem remain confident that challenge-response can effectively combat spammers' 
alleinpls to Labouge the process "This I S  as close as there is lo the silver bullet" against spam. Anderson 
<aid 


